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This adversary proceeding is before the court on the
plaintiffs’ notion for summary judgnent on their conplaint to
avoid the defendant’s alleged unperfected security interest in
a federal incone tax refund. Because a tax refund is a “genera
i ntangi ble” perfected by the filing of a UCC1 financing
statement and the defendant admtted in its answer that no
financing statenent was filed, the defendant’s security interest
is avoi dable under 11 U . S.C. 8§ 544(a). Accordingly, the sunmary
judgnment notion will be granted. This is a core proceeding.

See 28 U.S.C. § 157(b)(2)(A), (E) and (K).

l.
An order confirmng the third nodified plan and second
amendnment thereto of debtors Premer Hotel Devel opnent G oup,
Prem er Investnment G oup and Sanmuel T. Easley was entered in the

underlying bankruptcy case on Decenber 12, 2001. Amended



Article VI1l1 of the plan provides:

Al'l avoi dance actions under Sections 547, 548, 549 and
550 and all rights under Section 544 of the Bankruptcy
Code will be transferred to the Liquidating Trust. 1In
particular, sone creditors have raised the question of
the perfection of First Tennessee in the incone tax

refund. The liquidating trustee will investigate this
issue, hold the tax refund pending a resolution and
will have the power to initiate an action in the

Bankruptcy Court to recover such anobunts as may be
determ ned by the Bankruptcy Court.

Pursuant to this plan provision, debtor Sanuel Easley filed

a conplaint initiating this adversary proceeding on April 12,
2002. According to the conplaint, defendant First Tennessee
Bank National Association clains a security interest in a
federal tax refund payable to M. Easley, which is property of
the estate. The tax refund is in the approximte anount of
$500, 000 and is presently begin held by the |iquidating trustee.
The conplaint recites that although M. Easley signed a
security agreenent granting First Tennessee a security interest
in the tax refund, he did not sign and First Tennessee did not
file a UCC-1 financing statement with respect to the tax refund.
M. Easley asserts that because a tax refund is a general
intangible, the clainmed lien of First Tennessee is unperfected
and may be avoi ded by him under 8§ 544(a) of the Bankruptcy Code.
M. Easley prays that the court “determne that the rights of
the Debtor and the estate as a judgnent |ien creditor under 8§
544 of the Bankruptcy Code are superior to the rights of First
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Tennessee as an unperfected secured creditor in the tax refund
[and] order that the tax refund ... be nmade available to the
creditors of M. Easley's estate to be distributed in accordance
with his Plan free from the security interest of First
Tennessee.” By agreed order entered July 24, 2002, Wayne Walls,
the liquidating trustee wunder the plan, was added as an
additional party plaintiff.

In its answer filed on August 7, 2002, First Tennessee
admts that the inconme tax refund is property of the estate and
that “it [did] not file a UCC-1 financing statenment with respect
to the Tax Refund.” First Tennessee, however, denies that the
plaintiffs are entitled to relief.

The plaintiffs filed the present summary judgnment notion
along wth a nenorandum in support on OCctober 15, 2002.
Pursuant to E.D. Tenn. LBR 7007-1, an opposing party has twenty
days in which to respond to a notion filed in an adversary
pr oceedi ng. This rule further provides that “[a] failure to
respond shall be construed by the court to nean that the
respondent does not oppose the relief requested by the notion.”
Notw thstanding that nore than thirty days have passed since
plaintiffs noved for summary judgnent, First Tennessee has not

filed a response.



.

Rule 56 of the Federal Rules of Civil Procedure, as
i ncorporated by Fed. R Bankr. P. 7056, nandates the entry of
sunmary judgnent “if the pleadings, depositions, answers to
i nterrogatories, and admissions on file, t oget her with
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to
judgnent as a matter of [|aw.” “When reviewing a notion for
summary judgnment, the evidence, all facts, and any inferences
that may be drawn from the facts nust be viewed in the Iight
nost favorable to the nonnoving party.” Poss v. Morris (In re
Morris), 260 F.3d 654, 665 (6th Cir. 2001)(citing Mtsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 587
(1986)) . To prevail, the nonnovant nust show sufficient
evidence to create a genuine issue of material fact and from
which the court could reasonably find for the nonnovant. I d.
(citing Anderson v. Liberty Lobby, Inc., 477 US. 242, 252
(1986)). “Entry of summary judgnent is appropriate ‘against a
party who fails to make a showng sufficient to establish the
exi stence of an elenent essential to that party s case, and on
which that party will bear the burden of proof at trial.”” 1d.
(quoting Celotex Corp. v. Catrett, 477 U S. 317, 322, (1986)).

In other words, a nonnoving party has the affirmative duty to
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direct the court’s attention to specific portions of the record
upon which it seeks to rely to create a genuine issue of
material fact. 1d. See also Street v. J.C Bradford & Co., 886
F.2d 1472 (6th Cr. 1989). Because First Tennessee has not
responded to the plaintiffs’ sunmmary judgnent notion, the only
i ssue is whether the undisputed facts entitle the plaintiffs to
judgnent as a matter of law. See Fed. R Civ. P. 56(e) (“If the
adverse party does not so respond, sunmmary judgnent, if
appropriate, shall be entered against the adverse party.”);
Guarino v. Brookfield Township Trs., 980 F.2d 399, 404 n.5 (6th
Cr. 1992)(citing Littlejohn v. Larson, 891 F.2d 291 (6th Cr.
Dec. 6, 1989)(summary judgnent was proper where plaintiff failed
to respond to defendant’s notion for summary judgnment and

therefore no genuine issue of material fact existed)).

(I
The consensus anobng the courts which have considered this
issue is that a tax refund constitutes a “general intangible”
under Article 9 of the Uniform Comrercial Code. See, e.g.,
Sterling Nat’| Bank & Trust Co. of New York v. Bornstein (In re
Metric Metals Int'l, Inc.), 20 B. R 633, 636 (S.D.N.Y.
1981) (anticipated incone tax refund constitutes a genera

I nt angi bl e); Brandt v. Fl eet Capital Cor p. (In re TM



El ectronics), 279 B.R 552, 555 (Bankr. C. D. Cal. 1999)(“It is

wel | -accepted that the right to receive a tax refund constitutes

a ‘general intangible.’””); Sacramento Real Estate Corp. v. First
Chicago Bank (In re Sacranmento Real Estate Corp.), 201 B.R 225,

231 (Bankr. N.D. 1ll. 1996)(“The right to receive a tax refund

is a general intangible.”); In re Castle Ventures, Ltd., 167

B.R 758, 764 (Bankr. E.D.N Y. 1994)(tax refunds are general
i ntangi bles); Mtter of Don Connolly Constr. Co., 110 B.R 976,
978 (Bankr. MD. Fla. 1990)(right to receive refund of overpaid
payroll taxes constitutes a general intangible); Lazere Fin.
Corp. v. Palnetto Punp & Irrigation, Inc. (In re Palnmetto Punp
& Irrigation, 1Inc.), 81 B R 109, 111 (Bankr. MD. Fla.

1987)(“It is now well established that the right to receive a
tax refund ... [is a] general intangible[].”); In re American
Home Furnishings Corp., 48 B.R 905, (Bankr. WD. Wash.
1985) (tax refunds are general intangibles, not contract rights);
Markowitz v. Heritage Bank, N A (Matter of Jefferson Mrtgage
Co.), 25 B.R 963, 967 (Bankr. D.N J. 1982)(tax refund may be
categorized as a general intangible); In re Kendrick & King
Lunber, Inc., 14 B.R 764, 766 (Bankr. WD. Ckla. 1981)(security

interest in tax refund attached between the parties because it

contained the term “general intangible,” but interest was



unperfected because financing statenent failed to include such
term; In re Certified Packing, Inc., 1970 W. 12619, 8 UCC Rep.
Serv. 95 (D. Utah Jan. 29, 1970)(sane). See al so Tenn. Cope ANN.
8§ 47-9-106 (1996)(“‘Ceneral intangibles’” neans any personal
property (including things 1in action) other than goods,
accounts, chattel paper, docunents, instrunments, investnent
property, rights to proceeds of witten letters of credit, and
noney.”). A security interest in a general intangible is
perfected by the filing of a UCC1 financing statenent. See
Tenn. Cooe AN 8 47-9-310(a)(“CGeneral rule: perfection by filing.
Except as otherwise provided in subsection (b) and 8
47-9-312(b), a financing statenment nust be filed to perfect all
security interests and agricultural liens.”).

Because First Tennessee did not file a UCC1 financing
statenment in order to perfect the tax refund at issue herein,
Its security interest in the tax refund remains unperfected and
subj ect to avoidance by the liquidating trustee as a
hypot heti cal judgnment lien creditor under the powers granted him
by 11 U S. C. 8§ 544(a). See In re Castle Ventures, Ltd., 167
B.R at 765. There being no dispute of material fact and the
court having concluded that plaintiffs are entitled to a
judgnment as a matter of law, the plaintiffs’ notion for summary

judgnment will be granted. Under 11 U.S.C. 8§ 551, the avoided



lien is preserved for the benefit of the estate. An order wll
be entered to this effect avoiding First Tennessee's security
interest in the tax refund.

ENTER: Novenmber 22, 2002

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE



